DAMM D J. FLAKER
| BLA 97-123 Deci ded January 8, 1999

Appeal of a decision by the Galifornia Sate Orector, Bureau of Land
Managenent, affirmng a notice of nonconpliance issued by the Area Manager,
R dgecrest Resource Area. CAMC 263009; CACA 37122

Vacat ed and renmanded.

1 Federal Land Policy and Managenent Act of 1976: F an of
perations--Mning Aains: Wse and Gccupancy

Pursuant to 43 CF. R Subpart 3715, governing use and
occupancy under the mining | ans, one proposing a use
that woul d i nvol ve occupancy, but is "casual use" under
43 CF.R § 3809.1-2, or does not require a plan of
operations under 43 CF. R 8§ 3809.1-4, is subject to
the consul tation provisions of Subpart 3715 and the
occupant nust submt the material s required by 43
CFR 8 3715.3-2to BLM Were consul tation has not
occurred under Subpart 3715, the Decision wll be set
asi de and vacated, and the case renanded to al | ow

adj udi cation under that subpart.

APPEARANCES  David J. Haker, Lake Havasu dty, Arizona, pro se.
(PN ON BY ADM N STRATI VE JUDGE TEHRRY

David J. Haker has appeal ed froma Novenber 18, 1996, Decision of the
Gilifornia Sate Drector, Bureau of Land Managenent (BLMV), affirming the
Noti ce of Nonconpliance i ssued by the Area Manager, R dgecrest Resource
Area, granting Haker 30 days wthin which to file a mning plan of
operations or a renoval and reclamation plan and, additionally, to file a
$2,000 recl anati on bond with the Authorized Gficer before proceeding wth
further mning operations or occupancy on his unpatented mning clai m

The Notice of Nonconpliance arose wthin the followng context. n
Decenber 3, 1994, a BLMinspector, RA Lews, patrolled Haker's claim
located in Bonanza Qulch, NE4 sec. 3, T. 29 S, R 38 E, Kern Gounty,
Galifornia. Lews found that H aker had nade substantial inprovenents,
including restoring a wall and adding a porch to a primtive cabin | ocated
onthe claim but Lews observed very little evidence of mning activity
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justifying Haker's occupancy there. Lew s advised Haker to di scontinue
construction until a neeting wth BLMofficial s could be arranged regardi ng
use of the structures. (Lews Patrol Request dated Dec. 3, 1994.) About a
year and a half later, on My 14, 1996, a BLMI| aw enf or cenent ranger
returned to the location and found that the site had been further inproved
by the addition of an air conditioning unit, a barbecue pit, a shower
stall, and an antenna. (nhce again, the inspector found very little
evidence of mning activity. This field check led the ranger to file an
initial report of unauthorized use with the R dgecrest Resource Area
Gfice. Aweek later, BLM Supervisory Geol ogist Linn Gumnet wth H aker,
and thereafter filed a report docunenting her understanding of Haker's
occupancy of the claim

@ms report states that Haker's claimis |located on Qass L |ands
wthinthe Gilifornia Desert (Gonservation Area ((DCA), and, if H aker
intended to engage in nore than casual use on the claim he was required
pursuant to 43 CF. R 8 3809.1-4(b)(1) to file a mning plan of operations.

H aker used the cabin intermttently throughout the year, "staying for
various periods froma weekend to as long as a week," allegedy to conduct
mning pursuant to the mning law and al |l owed ot her people on the site at
various tines to "caretake" the cabins. Haker's mining operation was | ess
than 1 acre in size and used pick, shovel, and "snall notor driven dry
washer technol ogy.” After observation of the site, Gumconcluded that,
nore than likely, Haker's operation did not qualify for residential
occupancy on the clam

@Gmreported that she infornmed Haker of this during their My 21,
1996, neeting, and told himthat full tine occupancy on mning clains is
permtted only where the occupancy is reasonably incidental to the |evel of
on-going mning or mlling operations. She inforned Haker that he woul d
have to justify his occupancy through show ng that his mning activity
warranted 24-hour residency. He could do this, Gumreported telling him
by filing a mning plan of operations wth BLM and a Surface Mni ng and
Recl amation Act reclamation plan wth Kern Gounty, and by posting a cash
reclamation bond set by the agencies. (GmMenorandumto FHle dated June
10, 1996.)

Subsequent to his neeting wth Gum Haker wote the Area Minager a
letter stating that it was his understanding that BLMofficial s intended to
"burn down the cabin on the claim” and informng themthat they did not
have his consent to be on the claimor burn down the cabin. (Letter of
David J. Haker to Lee Del aney, Area Manager, dated June 2, 1996.)

It was wthin this context that the Area Manager issued the June 28,
1996, Notice of Nonconpliance and Deci sion and Qder pursuant to the
authority granted by 43 CF. R § 3809.3-2. The Area Manager's Deci sion
fornmally required Haker to, wthin 30 days of receipt of the Notice,
either file a mning plan of operations pursuant to 43 CF. R § 3809. 1-5,
or arenoval and reclamation plan pursuant to 43 CF. R § 3809. 1-3(d)(4),
and to supply a reclanati on bond in the anount of $2,000. The Decision
notified Haker that continued operations or occupancy prior to conpletion
of these requirenents woul d constitute grounds for BLMto seek a

147 | BLA 162

WAW Ver si on



| BLA 97-123

court order enjoining his unl awful occupancy of public |ands, and that
denial of BLMaccess to the property for purposes of inspection would be in
violation of 43 CF. R 8§ 3809.3-6. (Notice of Nonconpliance at 2.)

H aker appeal ed this Decision to the Sate Orector, and on Novenber
18, 1996, the Sate Drector affirned the Area Manager's Notice of
I\bncorrpllance 1/ It isthe Sate Drector's Decision that is nowon
appeal to the Board. The introductory renarks by the Sate Drector to
H aker are instructive:

The AM's [Area Manager' s] notice of nonconpliance is

directed to your use of living quarters on the MFL pl acer claim
He is concerned that you and your friends are using the public

| ands under the guise of the mning |aw for purposes not rel ated
to mning. To be reasonably incidental to mning, the mner nust
be engaged in substantially regular mning related work that is
observabl e to the BLMinspectors. To better ascertain the need
for living quarters on the public |ands, the AMs notice of
nonconpl i ance inforns you to conplete the followng activities
w thin 30 days:

1. Hle amning plan of operations or a renoval
and recl amation pl an.

2. Submit a reclanation bond for $2, 000.

3. Provide ready access to your unpatented pl acer
mning claimto all BLMi nspectors.

dting 43 CF.R § 3809.1-4(b)(1) (requiring a plan of operations for all
mning activity inlimted use areas of the (DCA denonstrating nore than
casual use), 43 CF. R 8§ 3809.3-6 (requiring operators to permt BLM
officials access to their mnesites to determne whet her surface use

requi renents are being foll owed), and BLMInstructi on Menor andum Nb.
90-582, ItemNo. 1, page 2, dated August 14, 1990 (establishi ng nandatory
reclamation bonds for all plans of operations where operators are not abl e
to denonstrate the existence of a Sate bond), the Sate Orector inforned
Haker that BLMretains the authority to require Haker to performthe acts
requested or to seek his renmoval fromthe claimafter obtai ning the
appropriate court order. The Sate Drector therefore concurred wth the
Area Manager's June 1996 Deci si on.

In his Satenent of Reasons (SOR on appeal to the Board, H aker has
raised three nain concerns. Hrst, he alleges that BLMhas not given him

1/ Haker originally filed an appeal of that Decision wth this Board,
docketed as | BLA 97-19. That appeal was di snissed as prenature by Qder of
the Board dated Nov. 25, 1996, because, at that tine, the Board had not
recei ved notice either that H aker had appeal ed the Area Manager Deci sion
tothe Sate Orector, or that Sate Drector review had been conpl et ed.
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due credit for inproving a preexisting abandoned site on public |ands that
was in disrepair prior to the start of his operation, and that he shoul d
not be required to tear it down because it inproves the site and he has
nade an investnent init. Second, he clains that the cabin is necessary
for his operation. Third, he clains that he does not understand why he has
tofile a plan of operations and post a bond if his use of the mning claim
is "casual ."

Wiere, as in the present case, a party appeals froma BLM
determnation affirmng a noti ce of nonconpliance under 43 CF.R §
3809.3-2, it is his obligation to showthat the determnation is incorrect.

The burden of proof is on an appellant to show error in the decision
appeal ed from in the absence of such a show ng, the decision wll be
affirmed. Fed Wlkinson d.b.a MIler Mning Geek G., 135 IBLA 24, 25
(1996); B.K Lowndes, 113 IBLA 321 (1990); WlIs J. Horvereid, 83 I BLA 345
(1985). Were an SCR shows adequate basis for appeal, however, and
appel lant' s all egations are supported wth evi dence show ng error, the
appeal wll be afforded favorabl e consideration. See, e.g., Howard J.
Hiunt, 80 | BLA 396 (1984).

BLM's June 28, 1996, Notice stated Appel | ant was not in conpliance
wth 43 CF R § 3809.1-4(b)(1). That regulation requires that any
operation, other than a casual use operation, |ocated on |ands in the CDCA
designated as controlled or limted use areas by the (DCA pl an nust have an
approved pl an of operations on file wth BLMprior to commencenent of
mning operations. The Notice stated in witing what BLMofficial s had
conveyed to Haker at their My 21, 1996, neeting: that BLMassessed
Haker's operations as "casual use," and, as such, they "were not of
sufficient size, scope, or continuous operation to warrant full tine
occupancy of the public lands.” (BLMNotice of Nonconpliance at 1.) BLM
inforned Haker that, under BLMpolicy as set forth in the BLMMunual at
Section 3893, casual use operations do not justify residential occupancy of
amning claim and that, under these circunstances, Haker's residential
occupancy constituted "undue degradation of the Federal lands."” (Notice of
Nonconpl i ance at 2.)

The surface nanagenent regul ati ons define many of the concepts
inportant to BLMs decision. "Qperations" neans all functions, work,
facilities, and activities in connection wth prospecting, discovery and
assessnent work, devel opnent, extraction, and processi ng of mneral
deposits | ocatabl e under the mning laws and all other uses reasonably
incident thereto, whether on a mning claimor not, including but not
l[imted to the construction of roads across Federal lands. 43 CFR 8§
3809.0-5(f). "Casual use" neans "activities ordinarily resulting in only
negligi bl e di sturbance of the Federal |ands and resources.” 43 CF. R §
3809. 0-5(b). The followng exanple is provided in that regul ation:

"[Alctivities are generally considered casual use if they do not involve
the use of nechani zed earth noving equi pnent or expl osives or do not

i nvol ve the use of notorized vehicles in areas designated as closed to
off-road vehicles * * *." "lhnecessary or undue degradation”
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neans surface di sturbance greater than what would nornal Iy result when an
activity is being acconpl i shed by a prudent operator in usual, custonary,
and proficient operations of simlar character and taking into
consideration the effects of operations on other resources and | and uses.
43 CF.R § 3809.0-5(k). Hnally, "reclanation" neans taking such
reasonabl e neasures as Wil prevent unnecessary or undue degradation of
Federal |ands, including reshaping | and, including conplying with the |evel
of reclanation required by statutes specifically involving the (DCA 43
CF R §3809.0-5(j); 43 CF.R § 3809.0-5(k).

The Notice of Nonconpliance is also inforned by section 4(a) of the
Surface Resources Act, 30 US C 8§ 612(a) (1994), and BLMpolicy
establ i shed pursuant thereto. Section 4(a) bars use of an unpatented
mning claimfor any purpose other than prospecting, mning, or processing
operations and uses "reasonably incident thereto.” Residentia occupancy
nay be reasonably incident to mining during the conduct of operations where
required to provide feasibl e access to renote clains and/or to provide
security for equipnent and naterial at tines when operations are ongoi ng;
however, a clainant may not occupy a cla mfor purposes other than mning
activity. See Lhited Sates v. Lee Jesse Peterson, 125 |BLA 72, 77-93
(1993).

Failure to file a plan of operations under section 3809. 1-4 subjects
the operator to a notice of nonconpliance or injunction by court order. 43
CFR 83809.3-2. Failure to reclaimareas disturbed by operations
(whet her aut hori zed or unaut hori zed) al so subjects the operator to a notice
of nonconpliance. 1d.

The record in this case, however, neither supports BLMs Notice of
Nonconpl i ance nor the Sate Drector's Novenber 18, 1996, Deci sion
affirmng it. BLMs Novenber 18, 1996, Decision requires Haker to file a
mning plan of operations or a renoval and reclanation plan. A mning plan
of operations is required only if the activities on the clai mrise above
the | evel of "casual use."

That concl usion contradicts BLMs earlier statenents. H aker asserts:
"I attenpted to file a PHan of (perations, but was told this was not
necessary." (Haker Letter to BLMof Nov. 30, 1996.) That reflects that
BLMdid regard Appel lant's efforts on the claimas nere "casual use.”
Infornation provided in Haker's SR further denonstrates BLM s
determnation: "M use was deened 'casual' and ny plan of operations was
therefore rejected. | amnow being told | nust post a bond, but amal so
being told a bond is not necessary for 'casual' operations.” (S(Rat 2-3.)
This is buttressed by BLMs March 21, 1997, letter to Haker: "Your |evel
of operations, casual use in scope and size, do[es] not warrant continued
occupancy of the public | ands."

Therefore, BLMs Novenber 18, 1996, Decision is self-contradictory.
| f occupancy is "casual use," the regul ations provide that no mining pl an
of operations is required. See 43 CF.R § 3809.1-4(b). The record

147 | BLA 165

WAW Ver si on



| BLA 97-123

reflects that BLMis actual | y addressi ng an unaut hori zed occupancy. That
is clear fromBLMs letters to Haker. See, e.g., BLMs March 21, 1997,
Letter to Haker. It is "officially" reflected in the Novenber 18, 1996,
Deci sion by giving Haker the option of filing a renoval and recl anati on
pl an, which he would only do if he gave up his occupancy of the claim
BLM however, did not followits own regulations in attenpting to end the
unaut hori zed use.

[1] Pursuant to 43 CF. R Subpart 3715, governing use and occupancy
under the mining | ans, one proposing a use that woul d i nvol ve occupancy,
but is "casual use" under 43 CF. R § 3809.1-2, or does not require a plan
of operations under 43 CF. R § 3809.1-4, is subject to the consul tation
provi sions of Subpart 3715 and the occupant nust submit the materials
required by 43 CF R 8§ 3715.3-2 to BLM Were consul tati on has not been
effected by BLMunder this provision, and the occupant has not been gi ven
the opportunity to provide a subnissi on i n accordance with 43 CF.R §
3715.3-2, the decision wll be vacated and the case remanded to al | ow
adj udi cation under 43 CF.R Subpart 3715.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF.R 8 4.1, the Area
Manager' s Notice of Nonconpliance and the Sate Director's Decision
affirmng that Notice are vacated, and the case is remanded to the Sate
Drector for adjudication pursuant to 43 CF. R Subpart 3715.

Janes P. Terry
Admini strative Judge

| concur:

David L. Hughes
Admini strative Judge
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